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REGULATI ON, BOARD OF OPTOMVETRY,
Petiti oner,
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FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND RECOMMVENDED ORDER

Pursuant to notice, a formal admi nistrative hearing was conducted in this
matter on June 9, 1983, in Gainesville, Florida. The foll owi ng appearances were
entered: Joseph W Lawence, I, Tallahassee, Florida, appeared on behal f of
the Petitioner, Departnent of Professional Regul ation, Board of Optonetry; and
Stephen Marc Sl epin, Tallahassee, Florida, appeared on behal f of the Respondent,
John T. Beckum O. D

On or about February 1, 1983, the Petitioner issued an Admi nistrative
Conpl ai nt agai nst the Respondent. It is alleged in the conplaint that the
Respondent, a licensed optonetrist, violated provisions of Florida statutes
relating to the practice of optonmetry. The Respondent requested a fornal
adm ni strative hearing, and the matter was forwarded to the office of the
Division of Administrative Hearings. The final hearing was schedul ed to be
conducted as set out above by notice dated March 11, 1983.

At the final hearing, the Petitioner called the followi ng w tnesses:
Karilyn Boggan Peterson, a former patient of the Respondent; Dr. WlliamF
Quyton, an ophthal nol ogi st licensed to practice in Florida; Paul Funderburk, a
licensed optonetrist; and Walter Hathaway, a |icensed optonetrist. The
Respondent testified as a witness on his own behalf and called the foll ow ng
additional witnesses: Richard A. Giffin, a licensed optonetrist; and El aine
Beckum the Respondent’'s wife and receptionist. Joint Exhibits 1 through 8, 10
and 11; Petitioner's Exhibits 1, 2 and 4; and Respondent's Exhibits 2 through 6
were offered into evidence and received. Joint Exhibit 9, Petitioner's Exhibit
3 and Respondent's Exhibit 1 were offered into evidence and rejected.

The parties have submtted posthearing | egal nenoranda which include
proposed findings of fact and conclusions of |law. The proposed findi ngs and
concl usi ons have been adopted only to the extent that they are explicitly set
out in the Findings of Fact and Concl usions of Law which follow They have been
otherwi se rejected as not supported by the evidence, contrary to the better
wei ght of the evidence, irrelevant to the issues, or unnecessary to a resolution
of the proceeding, or contrary to | aw



| SSUES

The ultimate issues to be resolved in this matter are whether the
Respondent has viol ated provisions of law relating to the practice of optonetry
and, if so, what penalty should be inposed. The Respondent has been
specifically charged with violating Section 463.016(1)(g), Florida Statutes, in
connection with his exam nation and treatnent of Karilyn Boggan Peterson. The
Respondent contends that his treatnment of Peterson was in accordance with
accepted standards of optonetric practice.

In resolving the issues, it has been necessary to resolve conflicting
testinmony given by the Respondent and Karilyn Boggan Peterson. 1In resolving the
conflicting evidence, due regard has been given to the denmeanor of the witnesses
at the hearing and the extent to which their testinony is corroborated by other
evidence. In nost instances, the conflicting testinony has been resolved in
favor of the witness Peterson and agai nst the Respondent. The witness
Peterson's testinmony has been deened credible. |In many respects, the
Respondent's testinony is not corroborated even by the Respondent's own records.
H s testinony has not been deened credible.

FI NDI NGS OF FACT

1. At all times relevant to this proceedi ng, the Respondent has been
licensed to practice optonetry in the State of Florida. He holds License No.
0000668 issued by the Florida State Board of Optonetry. The Respondent has
practiced optonetry in Gainesville, Florida, since 1960. He has a good
educational background and is an active menber in several professiona
or gani zati ons.

2. During June, 1979, Karilyn Boggan, who since then has married and
changed her nane to Karilyn Boggan Peterson, visited the Respondent's office in
Gai nesville, Florida. She had bought a pair of nonprescription sungl asses from
t he Respondent a year prior to that, and she wanted to purchase a new pair of
sungl asses and to have her eyes exanmi ned. She had not previously worn
prescription glasses. She was experiencing sone difficulties with her eyes.
VWen she read for |ong periods, her eyes would get irritated, and she woul d get
drowsy. The probl em appeared to be getting worse.

3. Boggan visited the Respondent's office on June 28, 1979, and rel ated
these problenms to him The Respondent exam ned Boggan and advi sed her that she
had an astigmati smand that she would benefit fromwearing prescription glasses.
She asked if he would wite a prescription so that she could have it filled at a
pl ace where gl asses were available at |less cost. Respondent advised her that he
woul d need to charge her an additional $15 if she did not buy the glasses from
him She then requested that the Respondent fill the prescription. Respondent
advi sed Boggan that persons with astignmatisns were generally sensitive to |ight,
and he asked if she wanted "tinted" or "photogray" |enses. She said that she
di d.

4. On July 14, 1979, Boggan returned to the Respondent's office to be
fitted for her new gl asses. The only instructions that the Respondent gave her
about the glasses were that she should wash themin soap and water. Boggan paid
t he Respondent for the exam nation and the glasses. Approximtely one nonth
| ater, Boggan contacted the Respondent by tel ephone and advi sed himthat she did
not notice a lot of difference in her vision when she used the prescription
gl asses. She asked the Respondent if she should wear themat all tinmes, or just
when she read. The Respondent advi sed Boggan that she should wear the gl asses



all of the time. Prior to then, Boggan had been wearing the gl asses
irregularly. Thereafter, she wore themfaithfully nearly all of the tinme.
Boggan visited the Respondent's office on one or two occasions thereafter to
have the franmes adjusted. Oher than that, she had no further contact with the
Respondent .

5. Except for the tinting, things appeared the sanme to Boggan with or
wi t hout the gl asses. Nonetheless, she continued to wear themuntil My, 1982.
At that tinme, she was working as a proofreader and was having the sane synptons
she experienced before, only nore profoundly. A coworker suggested that she
vi sit an ophthal nol ogi st. She visited an opht hal nol ogi st on May 21, 1982. The
opht hal nol ogi st exam ned her and the gl asses that had been prescribed by
Respondent. He concl uded that she had a nuscle control problemwhich he called
"convergence insufficiency.” He advised her that the glasses were of no benefit
to her, and he sent her to an orthoptist, a person trained in treating eye
muscl e problens. The orthoptist prescribed an eye nuscl e exerci se program
Boggan has followed the program albeit not vigorously, and has observed sone
| esseni ng of the sunptons she experienced.

6. The Respondent's testinony about his exam nation of Boggan is not
supported by his own records, and his testinmony about it has not been deened
credible. The Respondent did determ ne that she exhibited slight farsightedness
and a slight astigmatism He determ ned that she had a slight exophoria at
di stance, which was nothing to be concerned about, and a normal vertical phoria
at distance. The Respondent did sone near point testing to determ ne near point
phorias and the acconmpdative capacity, which he determ ned to be normal

7. The Respondent utilized a "fogging technique"” to determ ne the maxi mum
anmount of plus lens that Boggan could utilize, both distance and near, w thout
experiencing blurry vision. He determned that she could wear a +.12 diopter
I ens on her right eye and a +.37 diopter lens on her left eye without
experiencing blurriness. A "diopter"” is a neasurenent of the refractive
correction in a lens. The Respondent sold Boggan gl asses with that
prescription. He did not suggest the need for any followup visits.

8. Cenerally, lenses with a refractive correction of +1 diopter or |ess
are considered | ow power |enses. Lenses of +.12 diopter and +.37 diopter are
very | ow power |enses which offer very little corrective value. Except for the
tint in the glasses the Respondent sold Boggan, the glasses served no function
at all for her. They did not correct any visual deficiency, nor does it appear
that they were designed to do that. The Respondent prescribed the gl asses
solely on the basis of Boggan's conplaints that her eyes would get irritated and
drowsy when she read a | ot and upon the "fogging test" which determ ned the
maxi mum pl us | ens that she could wear without experiencing blurriness.

9. There is a legitimate difference of opinion anbng practicing
optonetrists as to the value of |ow plus power glasses. Sone optonetrists would
never prescribe them others prescribe themroutinely. Whatever the phil osophy
of a given optonetrist, the prescribing of |ow plus power glasses would be
justified only if nunerous tests were conducted and the results evaluated. A
proper eye exam nation conducted by an optonetrist in 1979 in Gainesville,

Fl orida, would have begun with the taking of the patient's nmedical history and a
consi deration of the patient's conplaints. The patient's visual acuity would be
nmeasured to get an objective determination of refractive error. Miscle bal ance
is tested either through a "cover test," or through "phorias" to determ ne the
position of one eye relative to the other. This is done at distance, infinity
and at near. |If these findings are normal, a "vertical phoria” is done to



determ ne the position of the eyes in a vertical position, as opposed to a

hori zontal position. The "anplitude of acconmpdation” is then tested by
changing lenses in front of the patient's eyes and naking the patient focus, or
by having the patient fixate on small print and noving it toward the patient and
asking himwhen it gets blurry. An "ophthal noscopy” is conducted to observe the
i nside of the eye, and the outside is observed. A "slit |anp exanm nation" is
conducted to evaluate the interior portion of the eyes, the cornea, the iris and
the lens. A tononetry is done to nmeasure the pressure inside the eye. A "cover
test" is also used to determ ne whether there is any area in the patient's field
of vision where he cannot see.

10. The mini mum procedures for a vision analysis conducted by an
optonetri st have been prescribed by a rule adopted by the Departnent of
Pr of essi onal Regul ati on, Board of Optonetry. Rule 210-3.07, Florida
Admi ni strative, Code, prescribes these m ni mum procedures. The rule was not in
effect at the tinme that the Respondent conducted his exam nation of Boggan. The
m ni mum procedures set out in the rule are, however, in concert with the m ni mum
standards followed by optonetrists in the State of Florida, including
Gainesville, Florida, during 1979. The Respondent's exam nation and
prescription of glasses for Boggan did not conmport with these m ni mum
requi renents.

11. An organi zati on known as the Optonetric Extension Program ("OEP")
advocates the prescription of |ow plus power glasses. The Respondent is a
menber of that organization and agrees with its philosophy. To justify a |ow
power prescription under the OEP theory, numerous near point tests need to be
conducted. The results of these tests are placed in a fornmula, and a
prescription is determ ned based upon the formula. The Respondent did not
arrive at his prescription for Boggan in this manner. The prescribing of very
| ow power gl asses based solely upon a patient's conplaints and upon a "foggi ng
test” is not in accord with the OEP system |If the results of other tests show
no abnormalities as they did for Boggan insofar as the tests were conducted,
there woul d be no justification other than a commercial one for prescribing
gl asses and selling them The prescribing and selling of glasses to Boggan does
not conport with generally accepted and prevailing standards of optonetric
practice in Florida and specifically in Gainesville, Florida, at the present or
at the tine that the Respondent exam ned and prescribed gl asses for Boggan
Prescribing glasses in that nmanner constitutes inconpetence and m sconduct in
the practice of optonetry.

12. The manner in which the Respondent prescribed glasses for Karilyn
Boggan was not an isolated occurrence in the Respondent's practice. The
Respondent woul d conduct the sane sort of exam nation and, with the sane
conplaints and the sanme test results, issue the same prescription today. It is
the sort of exam nation and prescription that the Respondent routinely nakes in
his practice.

13. A "probabl e cause panel” of the Florida State Board of Optonetry was
convened to consider whether an adm nistrative conplaint should be issued in
this matter. The panel determ ned that probable cause existed to justify
i ssuing an adnministrative conplaint agai nst the Respondent. The attorney who
prosecuted this matter on behalf of the Departnment of Professional Regul ation
appeared at the probabl e cause panel neeting. The attorney nmade reconmendati ons
to the panel, sone of which were followed. It does not appear that the attorney
was providing | egal services to the probabl e cause panel, but rather that he was
maki ng recommendati ons as a prosecutor. To the extent that his recomendati ons
could be considered the providing of |egal services to the panel, it does not



appear that the fairness of the probabl e cause proceedi ng nor the correctness of
the action they took was inpaired.

14. During 1978, the Board of Optonetry issued an Admi nistrative Conpl ai nt
agai nst the Respondent in a different proceeding. The attorneys for the Board
and the attorney for the Respondent entered into a stipulation through which the
Respondent agreed to reinburse a patient; that the charges against him if true,
constituted unprofessional conduct; to pay a fine and costs; and to submit to a
peri od of probation for one year. The stipulation was executed on January 26,
1979. The file before the Division of Adm nistrative Hearings was cl osed based

upon the stipulation. It does not appear that the Board of Optonetry ever
approved the stipulation, nor that the Respondent actually paid the fine, nor
that the period of probation ever commenced. |t cannot be determ ned, based

upon the evidence presented, whether the Respondent was on probation at the tine
t hat he exam ned Karilyn Boggan

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this proceeding. Sections 120.57(1), 120. 60,
Fl orida Statutes.

16. During the course of the proceeding, the Respondent noved to strike
allegations in the Adm nistrative Conplaint that charged a violation of Section
463.016 (1)(n) , Florida Statutes. It appears that the probabl e cause pane
t hat consi dered whet her a conpl aint shoul d be i ssued agai nst the Respondent
determ ned that probabl e cause existed to charge a violation of Section
463.016(1)(g), Florida Statutes. No determ nation was made with respect to
Section 463.016(1)(n). A license revocation proceeding is required to be based
upon a probabl e cause determi nati on nade by a probabl e cause panel of a
pertinent regulatory board. Section 455.225, Florida Statutes. Since no
probabl e cause was ever determned with respect to a violation of Section
463.016(1)(n), Florida Statutes, the allegation in the Adm nistrative Conpl ai nt
of a violation of that provision was inappropriate. Accordingly, the notion to
strike was granted by Order issued June 3, 1983.

17. The Administrative Conpl aint charges that the Respondent's conduct
with respect to the exam nation and treatnment of Karilyn Boggan violated the
provi sions of Section 463.016(1)(g), Florida Statutes. The Section provides
that fraud or deceit, negligence or inconpetency, or msconduct in the practice
of optonetry constitutes grounds for which disciplinary action can be taken
against a licensed optonetrist. The Respondent's treatnment and prescription of
very | ow power glasses to Karilyn Boggan constitutes inconpetency and m sconduct
in the practice of optonetry. The exam nation that the Respondent conducted and
the tests that he adm nistered to the patient Boggan do not justify the
prescription the Respondent issued. It could not be determ ned fromthe
Respondent' s exam nati on that Boggan woul d have benefited fromthe prescription
The Respondent's exam nation actually reveal ed that Boggan did not need gl asses.

18. The Respondent has contended that his prescription of |ow plus power
gl asses is reflective of a philosophical difference between optonetrists who
bel i eve that such gl asses are hel pful and optonetrists who believe ot herwi se,
The fact that a node of treatnent has not received endorsenent by a majority of
a regul ated profession does not initself justify a conclusion that prescribing
the treatnment woul d constitute inconpetency or msconduct. Rogers v. Board of
Medi cal Exami ners, 371 So.2d 1037 (1 DCA Fla. 1979). VWhile there is a
phi | osophi cal difference that exists in the field of optonetry as to the val ue



of |l ow plus power glasses, the Respondent’'s prescription to Boggan is not
reflective of that controversy. Rather, the Respondent's prescription is
reflective of a sale of glasses to a patient without justification

19. Respondent has contended that the Adm nistrative Conpl aint should be
di sm ssed because of irregularities that occurred during proceedi ngs conduct ed
by the probabl e cause panel of the Board of Optonetry that considered whether an
adm ni strative conplaint should be issued agai nst the Respondent. This
contention is not supported by the evidence. It is inappropriate for a probable
cause panel to receive legal services with respect to a matter froman attorney
who is enployed by the Departnent of Professional Regulation to prosecute the
matter. Section 455.221(2), Florida Statutes; Departnment of Professiona
Regul ation v. LeBaron, Case No. 82-1863 before the Division of Administrative
Hearings (Order of Dismissal entered Decenber 8, 1982). \Wile it does appear
that the attorney enployed to prosecute this nmatter made reconmendations to the
probabl e cause panel, it does not appear that he provided | egal services. To
the extent that he did, it does not appear that the fairness of the proceeding
or the correctness of the action taken by the panel was inpaired. D smssing
the conplaint would therefore be inappropriate. Section 120.68(8), Florida
St at ut es.

20. Section 463.016(2), Florida Statutes, provides that when the Board of
Optonetry finds a licensee guilty of msconduct, it may inpose one or nore of
the followi ng penalties:

(b) Revocation or suspension of a license.

(c) Inposition of an adm nistrative fine
not to exceed $1,000 for each count or
separ at e of f ense.

(d) Issuance of a reprinmand.

(e) Placenent of the optonetrist on probation
for a period of tinme and subject to such
conditions as the board may specify .

In determ ning what penalty should be inposed upon the Respondent for his

vi ol ati on of the provisions of Section 463.016(1)(g) Florida Statutes, it is
appropriate to consider the gravity of the violation and the fact that the

vi ol ati on does not appear to he an isolated occurrence, but rather reflects the
manner in which the Respondent conducts exam nations and issues prescriptions.
The Petitioner has contended that it should be further considered that the
Respondent was on probation at the time that the violation occurred. This
contention is not supported by the evidence. A suspension of the Respondent's
license for a period of six nonths and an adnministrative fine. in the anount of
$1,000 is an appropriate penalty.

RECOMMVENDED ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, it is,
her eby,

RECOMVENDED:
That the Board of Optonetry enter a final order finding the Respondent,

John T. Beckum O D., guilty of violating the provisions of Section
463.016(1)(g), Florida Statutes, as alleged in the Adm nistrative Conplaint;



suspendi ng the Respondent’'s license to practice optonetry for a period of six
nont hs; and inposing a fine in the anbunt of $1,000 agai nst the Respondent.

RECOMVENDED this 19th day of August, 1983, in Tall ahassee, Fl orida.

G STEVEN PFElI FFER

Di vision of Admi nistrative Hearings
Department of Admi nistration

2009 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this day of 19th day of August, 1983.

COPI ES FURNI SHED:

Joseph W Lawrence, II, Esquire
Depart ment of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32301

Stephen Marc Slepin, Esquire
Sl epin, Slepin, Lanbert & Waas
1114 East Park Avenue

Tal | ahassee, Florida 32301

M. Fred Roche

Secretary

Depart ment of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32301

Ms. MIdred Gardner
Executive Director

Board of Optonetry

Depart ment of Professional
Regul ati on

130 North Mbnroe Street

Tal | ahassee, Florida 32301



STATE OF FLORI DA
DEPARTMENT OF PROFESSI ONAL REGULATI ON
BOARD OF OPTOMVETRY

DEPARTMENT OF PROFESSI ONAL
REGULATI ON,
Petiti oner,
VS. CASE NO. 83-527
JOHN T. BECKUM QO D.,

Respondent .

FI NAL CORDER

Thi s cause cane before the Board of Optonetry on Septenber 10, 1983 in
Tal | ahassee, Florida for consideration of a Reconmended Order entered August 19,
1983 by Hearing Oficer G Steven Pfeiffer. Pursuant to its consideration of
t he Recomended Order the Board hereby:

1. Rejects the exceptions as set forth by Respondent in each paragraph of
Respondent' s exceptions to the Recormended Order.

2. Adopts the Findings of Fact as set forth in the Reconmended Order.

3. Adopts the Conclusions of Law as set forth in the Recormended Order.

4. Reduces the recommended penalty set forth in the Recormended Order from
paynment of a $1,000.00 fine and six nonths suspension of license to paynent of a
$1, 000.00 fine only.

VWHEREFORE, | T | S HEREBY ORDERED AND ADJUDGED THAT:

Respondent pay an adnministrative fine in the amount of $1,000.00, such fine
to be paid to the Departnent of Professional Regulation within 30 days from

rendition of this Oder.

Respondent may appeal this Final Order within 30 days fromrendition
pursuant to the Florida Rules of Appellate Procedure and Section 120.68, F.S.



DONE and ORDERED this 28th day of Septenber, 1983.

FLORI DA BOARD OF OPTOVETRY

By:
Dr. Frank J.Altieri, OD.
Chai r man
cc: Joseph W Lawence, 11, Esquire

Stephen Marc Slepin, Esquire



